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School exclusions information 
 
 
One of the ‘headlines’ from the statutory guidance on exclusion1 is given below: 
 

 
 
For autistic pupils it can be argued that exclusion does not improve their behaviour or provide a dis-
incentive to behave in a certain way, as their behaviour is often a direct consequence or manifestation 
of their autism.   
 
In the academic year 2015-16, 4,340 autistic pupils were given at least one fixed period exclusion. The 
most common reasons given by headteachers were ‘Physical assault against an adult’ (24%), ‘Physical 
assault against a pupil’ (18%) and ‘Persistent disruptive behaviour’ (20%)2. For neurotypical pupils (those 
who do not have autism), one can often argue that all behaviour is a choice. They may therefore be 
more likely to stop short of attacking a member of staff, perhaps realising the consequences of their 
actions − that overstepping the line in such a way would result in exclusion and perhaps incur the wrath 
of their parents. Whereas for an autistic pupil, who feels extremely anxious and stressed, their choices 
may be limited to a fight or flight response: either trying to run away from the source of the anxiety or 
to lash out at people who are in their way. They may not deliberately hurt others. Indeed parents often 
report that their child has no recollection of their meltdown and that when their child is told that 
someone has been hurt as a result of their actions, they are full of remorse or feel disengaged from their 
actions. It is this lack of any intention to harm others that might indicate that their behaviour is a direct 
consequence of their autism.  
 
However, some schools label autistic pupils as naughty. Clearly every pupil on the autism spectrum is 
different and there is a complex combination of factors that come into play in any incident: the pupil’s 
upbringing, health, personality, character and so on. Which factor is coming to the fore in each occasion 
can be difficult to assess. But permeating all of these is the person’s autism.  
 
The iceberg diagram overleaf shows, at the tip of the ice-berg, the challenging behaviour that schools 
can see (meltdowns, biting, kicking etc.) and often react to by excluding the pupil. However, sometimes 
unacknowledged or not recognised are the underlying impairments. Due to their social communication 
difficulties, autistic pupils may not be able to voice their difficulties, but changes in behaviour can 
indicate that they are under emotional stress. Schools all too often punish autistic pupils for this 
behaviour rather than address the main causes. In such cases, a cycle of challenging behaviour and 
exclusion can begin and will continue, until either the individual’s needs are met, they are moved to 
another school, or are permanently excluded. 
 

                                         
1 Department for Education (DfE) Exclusions Statutory Guidance on Exclusion - a guide to the legislation that governs the 
exclusion of pupils from maintained schools, academies, free schools, alternative provision and pupil referral units 
2 https://www.gov.uk/government/statistics/permanent-and-fixed-period-exclusions-in-england-2015-to-2016 
 

Department for Education (DfE): Exclusion Statutory Guidance - September 2017 
 
Key points 

v. Disruptive behaviour can be an indication of unmet needs.  
 

https://www.gov.uk/government/publications/school-exclusion
https://www.gov.uk/government/statistics/permanent-and-fixed-period-exclusions-in-england-2015-to-2016
https://www.gov.uk/government/publications/school-exclusion


 
 
There are a number of steps that schools can take for any pupil who is at risk of exclusion. These 
include: 
 

 undertake screening for underlying special educational needs and disabilities (SEND) 
 When SEND is identified, implement a SEN Support Assess-Plan-Do-Review cycle 
 For complex needs or advice, consult the Local Offer and engage specialist support. 
 asking the local authority to make an assessment of the pupil’s education, health and care (EHC) 

needs (previously called a statutory assessment of the pupil’s special educational needs) 
 calling for an early/emergency annual review, if the pupil already has a statement or education, 

health and care (EHC) plan 
 seeking  the advice of the local authority and other professionals’ advice and support (eg 

educational psychologists, local autism advisory service, behaviour support services) 
 training for staff on ASD 
 arranging additional or different support 
 making ‘reasonable adjustments’ to policies and practices 

 
Parents can ask the school’s SENCO whether these steps have been considered. The paragraphs that 
relate to some of these steps can be found in the DfE statutory guidance on exclusion (Key points and 
paras 19, 25). 
 

 

Some schools tell parents that their child would never be given an education, health and care (EHC) plan 
because they are so ‘high functioning’.  However, Cognition and Learning is just one of the four ‘broad 
areas of need’ that can be considered when assessing a pupil’s EHC needs.  
 
 
 

Breaking down barriers to learning - Behaviour – the Iceberg Analysis 
 

Challenging behaviours are usually caused by anxiety that occurs as a result of an underlying 
difficulty related to the triad of impairment. Even physically aggressive behaviour, when analysed, 
usually serves a purpose rather than being deliberately manipulative. The following is a useful way 
to identify and analyse behaviour. This information will help determine strategies to encourage 
positive change. 

 

https://www.gov.uk/government/publications/school-exclusion
http://www.autism.org.uk/working-with/education/professionals-in-schools/breaking-down-barriers.aspx


The other three areas of need that should be assessed are: 
 

 communication and interaction 

 social, emotional and mental health difficulties 

 sensory and physical needs 
 
These can all be barriers to accessing the curriculum. Indeed, the SEND Code of Practice states that 
children on the autism spectrum may have difficulties across all of these needs.  See paragraphs 6.27-
6.34 from Special educational needs and disability (SEND) code of practice. You may also like to look at 
the online information on: 
 

NAS: Getting extra help in school (England) 
NAS: Assessment of Education, Health and Care needs in England 
NAS: Education, health and care plans in England 
NAS: Annual review of Education, Health and Care plans in England 
NAS: Mediation and disagreement resolution in England 
NAS: Choosing a school 
Autism Education Trust (AET): Finding a school for your child with autism 

 

If you need further help, you may like to contact the NAS Education Rights Service for information and 
advice on your child’s educational entitlements. 
 
Parents may find the guide from the Autism Education Trust (AET) useful: ‘Working together with your 
child’s school’, available to download here.  It is intended to help parents identify what they feel is 
important in terms of their child's education, including how the school could best meet their child's 
autism needs and what reasonable adjustments might be necessary. These priorities can then form the 
basis of discussions with school staff and highlight what to focus on, encouraging a positive and 
constructive relationship. 
 
 

Autism– disability and the Equality Act 2010 
 
The legal definition of disability is given below. 
 

 
 

‘Mental impairment’ – covers a range of impairments relating to mental functioning, including 
autism. 
 
‘Substantial effect’ – an effect that is more than minor or trivial. 
 

Equality Act 2010, section 6 

 
 Disability 
 
(1) A person (P) has a disability if— 
 
(a) P has a physical or mental impairment, and 
 
(b) the impairment has a substantial and long-term adverse effect on P's ability to carry out 
normal day-to-day activities. 

 

https://www.gov.uk/government/publications/send-code-of-practice-0-to-25
http://www.autism.org.uk/about/in-education/extra-help-in-school/england.aspx
http://www.autism.org.uk/about/in-education/extra-help-in-school/england.aspx
http://www.autism.org.uk/about/in-education/extra-help-in-school/england/ehc-assessment.aspx
http://www.autism.org.uk/about/in-education/extra-help-in-school/england/ehc-assessment.aspx
http://www.autism.org.uk/about/in-education/extra-help-in-school/england/ehc-plans.aspx
http://www.autism.org.uk/about/in-education/extra-help-in-school/england/annual-review.aspx
http://www.autism.org.uk/about/in-education/resolving-disagreements/england.aspx
http://www.autism.org.uk/about/in-education/choosing-school/england.aspx
http://www.aettraininghubs.org.uk/parent-guide/finding-a-school-for-your-child-with-autism/
http://www.autism.org.uk/services/helplines/Education-rights
http://www.aettraininghubs.org.uk/parent-guide/working-together-with-your-childs-school/
http://www.legislation.gov.uk/ukpga/2010/15/section/6


‘Long term’ – has lasted 12 months or more, is likely to last 12 months or is likely to last the rest 
of the person’s life. Autism is a lifelong developmental impairment. 
 
‘Normal day-to-day activities’ – those that people carry out often and regularly. For children, this 
would include aspects to the school day. 

 
A diagnosis of autism would generally be considered as being a disability. 
 
The Equality and Human Rights Commission (EHRC) Technical Guidance for Schools in England outlines 
the legal requirements of the Equality Act 2010 for schools and gives helpful examples to illustrate 
particular points. It can be used not only by schools, but also by lawyers, parents and everyone who 
needs to understand the law in depth or to apply it in practice. The Guidance indicates that autism is 
considered a mental impairment (below). 
 

 
 
Your child’s school has a duty to make reasonable adjustments both to its policies and to its practices for 
any pupil with a disability. The duty to make reasonable adjustments is enshrined in law – in section 20 
of the Equality Act 2010. Where a school does something that might put a disabled child at a substantial 
disadvantage compared with non-disabled children, schools must take reasonable steps to avoid that 
disadvantage. The reasonable adjustments duty is an anticipatory one. A school should therefore not 
wait for disaster to strike and then react to incidents; it should pre-empt them. A thorough 
understanding of the individual’s needs is vital, early on, so that strategies can be put in place to support 
them and minimise the risk of situations arising that might lead to exclusion. 
 
One of the key aspects to the exclusion of autistic pupils is whether the behaviour that they are being 
punished for is a direct consequence of their disability or not – disability or disobedience? The 
paragraph below illustrates this and how, even if a school tries to justify an exclusion, it can be found 
unjustified if it has not made reasonable adjustments. 
 

EHRC Technical Guidance 
 

Disability 
 
5.105 
There is no need for a person to have a medically diagnosed cause for his or her impairment; what 
matters is the effect of the impairment, not the cause. 
 
5.107 
Mental impairment includes conditions such as dyslexia and autism, as well as learning disabilities 
such as Down’s syndrome, and mental health conditions such as depression and schizophrenia. 
 

Example: Someone who has attention deficit hyperactivity disorder (ADHD) might be 
considered to have a disability even if his or her medication controls the condition so well 
that he or she rarely experiences any symptoms, if without the medication the ADHD would 
have long-term adverse effects. 

 

http://www.equalityhumanrights.com/publication/technical-guidance-schools-england
https://www.legislation.gov.uk/ukpga/2010/15/section/20
https://www.legislation.gov.uk/ukpga/2010/15/section/20
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england


 
 
The example given in paragraph 4.11 above describes a pupil flapping his arms. We would describe this 
behaviour as ‘stimming’ or self-stimulatory behaviour. It is a behaviour that is directly associated with 
autism and can be an individual’s way of self-regulating – calming, but can also indicate that someone is 
in a state of heightened anxiety and stress. Punishing a pupil for exhibiting this behaviour would be 
considered, in this case, discrimination arising from disability (punishing him for his disability related 
behaviour). Furthermore, as the class teacher had not informed the supply teacher of the reasonable 
adjustment of allowing the pupil to always sit in the same place in the classroom and it was this that led 
to the pupil’s agitation, this treatment would be classified as a failure to make reasonable adjustments, 
which is another form of disability discrimination. 
 
When considering whether your child’s behaviour is a direct consequence of their disability, or affected 
by it to some degree, you may like to bring to the attention of the school your child’s autism diagnostic 
report and education, health and care (EHC) plan, if applicable. Reports from other professionals might 
also refer to this behaviour being a part of your child’s disability (OT, educational psychologist, speech 
and language therapist, autism specific teacher, SENCO etc). Alternatively, it may be useful to refer to 
the ‘Signs and symptoms tables’ from The National Institute for Health and Care Excellence (NICE): 
Autism spectrum disorder in under 19s: recognition, referral and diagnosis.  
 
As paragraph 4.11 above indicates, if a disabled pupil is excluded for behaviour connected to his or her 
disability, this could be discrimination arising from disability unless the school can justify the exclusion 
as being a proportionate means of achieving a legitimate aim. Examples of legitimate aims include to 
ensure the health and safety of pupils and staff or to maintain academic and behaviour standards.  
However, is exclusion the most proportionate way of achieving that aim?  
 
A more proportionate response may be for the school to: 
 

o have an understanding of the child’s autism 
o be empathetic with their condition – viewing their behaviour through the lens of their autism 
o ensure that their needs are met;  
o provide appropriate support 

EHRC Technical Guidance 
 
4.11 
If a disabled pupil is excluded for behaviour connected to his or her disability, this could be 
discrimination arising from disability unless the school can justify the exclusion as being a 
proportionate means of achieving a legitimate aim. An exclusion is unlikely to be justified in 
circumstances in which the school has not complied with its duty to make reasonable adjustments 
for that pupil. 
 

Example: A pupil with autism is excluded for flapping his arms at a supply teacher. The 
supply teacher was alarmed by what she perceived to be threatening behaviour. The reason 
why the pupil flapped his arms was that the supply teacher had told him that he could not sit 
in his normal seat, because it was not appropriate for the activity that they were doing. This 
upset the pupil and caused him to flap his arms in an agitated fashion. The pupil always sat 
in the same seat in the classroom and this was recognised as a reasonable adjustment for his 
autism by his class teacher. Since the pupil’s reaction of flapping his arms was connected to 
his disability, the exclusion would be discrimination arising from disability. Because the 
school had not advised the supply teacher of the reasonable adjustment, the school would be 
unlikely to be able to justify the discrimination and therefore it would be unlawful. 

 

https://www.nice.org.uk/guidance/cg128/resources
https://www.nice.org.uk/guidance/cg128/resources
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england


o work on reducing their anxieties 
o implement effective strategies and approaches 
o make the necessary tailored reasonable adjustments 

 
These are likely to help reduce the child’s anxieties and thus reduce the risk of the child exhibiting 
behaviour that disrupts learning, causes staff concern or endangers others. In paragraph 6 of the DfE 
statutory guidance on exclusion it states that proportionality is a fundamental part of administrative law 
and for this reason the school must adhere to it. As such, parents might argue that exclusion is not a 
proportionate means of achieving a legitimate aim. 
 
An exclusion is unlikely to be justified in circumstances in which the school has not complied with its 
duty to make reasonable adjustments for that pupil. Schools will be required, in disability discrimination 
claims, to demonstrate that their actions are justified and that no reasonable adjustments could have 
been made to prevent the incident which led to the exclusion. 
 

 
 
The duty to make reasonable adjustments also applies to school policies. Autistic pupils are much more 
likely to break the school rules than neuro-typical pupils (pupils who do not have autism). This means 
that they could be placed at a substantial disadvantage if schools rigidly apply their behaviour policy 
(see below). 
 

 

EHRC Technical Guidance 
 
3.4 
Most discrimination in schools is unintentional and may come about because of rigid policies or 
practices. Reviewing all practices and policies will help a school to ensure that it does not 
discriminate, as well as help it to comply with the public sector equality duty. 
 
3.6 
Schools must ensure that all policies and procedures do not discriminate against pupils. Policies that 
indirectly discriminate against pupils with a particular protected characteristic can be justified only 
if they are a proportionate means of achieving a legitimate aim. 

Example: A school has a policy that if a pupil breaks the school rules on three occasions, he or 
she will automatically be given a detention. Some disabled pupils, such as those with 
attention deficit hyperactivity disorder (ADHD), autistic spectrum disorders or learning 
difficulties, are much more likely to break the school rules than other pupils. Rigid application 
of this policy is likely to amount to indirect disability discrimination because, where a 
reasonable adjustment has not been made, a school will find it very difficult to justify the 
treatment as a proportionate means of achieving a legitimate aim. 

 

EHRC Technical Guidance 
 
6.25 
Where a school or local authority decides that there are no reasonable steps that it can take, it is 
important that it sets out its reasons for this decision so that, if it is challenged by the child’s 
parents, it can explain to them and, if necessary, a tribunal why it has acted in the way that it has. 

 

https://www.gov.uk/government/publications/school-exclusion
https://www.gov.uk/government/publications/school-exclusion
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england


 
 
More favourable treatment 
A common misapprehension is that all pupils must be treated the same way. Headteachers will often 
say, ‘We can’t make exceptions to our behaviour policy.’, or ‘We have a zero tolerance policy’. It is true 
that the overriding principle of equality legislation is generally one of equal treatment, but for disability 
it is different – schools may, and often must, treat a disabled person more favourably than a person who 
is not disabled.  
 

 
 

 

Department for Education (DfE): The Equality Act 2010 and schools Departmental advice for school 
leaders, school staff, governing bodies and local authorities 
 
1.25 
The law on disability discrimination is different from the rest of the Act {Equality Act 2010} in a 
number of ways. In particular, it works in only one direction – that is to say, it protects disabled 
people but not people who are not disabled. This means that schools are allowed to treat disabled 
pupils more favourably than non-disabled pupils, and in some cases are required to do so, by 
making reasonable adjustments to put them on a more level footing with pupils without disabilities.  
 

EHRC Technical Guidance 
 
4.10 
Behaviour and exclusions policies that result in a higher proportion of pupils with a particular 
protected characteristic being excluded are likely to result in indirect discrimination unless their 
application can be justified as being a proportionate means of achieving a legitimate aim. 
 
4.12 
The Act requires schools to make reasonable adjustments for disabled pupils both to the exclusions 
process and to the disciplinary sanctions imposed. This might mean applying different sanctions, or 
applying them in a different way, to avoid putting a disabled pupil at a substantial disadvantage in 
relation to non-disabled pupils. 
 

Example: A pupil with learning difficulties is excluded for repeatedly getting up from his seat 
during lessons and disrupting other pupils. It is the school’s policy that repeated disruptive 
behaviour is punished by exclusion. The school is under a duty to make reasonable 
adjustments to its policy, which might mean disregarding some of the disruptive behaviour 
and working with the pupil to find a way in which to help him to remain in his seat during 
lessons. 

 

EHRC Technical Guidance 
 
5.10 
It is not direct discrimination against a non-disabled pupil to treat a disabled pupil more favourably. 

Example: A pupil with Asperger’s syndrome can sometimes act in a disruptive manner in 
class. The school does not take disciplinary action, but uses agreed strategies to manage his 
behaviour. A non-disabled pupil who is also disruptive in class is punished for his behaviour. 
This difference in treatment would not be direct discrimination against the non-disabled 
pupil. 

 

https://www.gov.uk/government/publications/equality-act-2010-advice-for-schools
https://www.gov.uk/government/publications/equality-act-2010-advice-for-schools
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england
http://www.equalityhumanrights.com/publication/technical-guidance-schools-england


 
 
You may be interested to read an article in the Yorkshire Post: Leeds school discriminated against pupil 
with special educational needs by excluding him for his behaviour. Although it is not about an autistic 
pupil, it does highlight a school’s duty to make reasonable adjustments to its behaviour policy for 
children with a disability. The article reports on a successful claim against disability discrimination. The 
tribunal decision was: “It is no answer to a claim of discrimination to say ‘we treat all pupils the same’. 
Far from providing a defence, it will often amount to an admission.” It added: “To treat everyone the 
same, to apply the school’s rules and procedures on behaviour management regardless of disability, is to 
discriminate against a pupil whose disabilities call for a proportionate response, or adjustments, to be 
made.” Where a school applies a ‘blanket’ behaviour policy to all pupils in the same way and that has 
the effect of putting a group(s) of pupils who share a protected characteristic (such as disability – 
autism) at a disadvantage, this treatment can amount to indirect disability discrimination, unless the 
school can justify this as being ‘a proportionate means of achieving a legitimate aim’. 
 

 
 
 

NAS: Asperger syndrome: a school's guide 
 
"We can't change the rules for one pupil ..." 
 
People with Asperger syndrome think and learn differently. Therefore they require a different 
approach and this may mean different application of the rules on occasion. 
 
This is not to excuse poor behaviour, but it is an understanding that punishing a pupil with Asperger 
syndrome is often counter-productive since their behaviour difficulties usually stem from their lack 
of real understanding. 
 
For example, aggressive acts are more often related to anxiety from an inability to understand the 
behaviour and motives of other people around them. Attention seeking behaviour is often about 
feeling left out from being unable to follow the subtleties of everyday social interaction and jokes 
going on around them.  
 

Department for Education (DfE): The Equality Act 2010 and schools Departmental advice for school 
leaders, school staff, governing bodies and local authorities 
 
4.2 
The overriding principle of equality legislation is generally one of equal treatment - i.e. that you 
must treat a black person no less well than a white person, or a man as favourably as a woman. 
However, the provisions relating to disability discrimination are different in that you may, and often 
must, treat a disabled person more favourably than a person who is not disabled and may have to 
make changes to your practices to ensure, as far as is reasonably possible, that a disabled person 
can benefit from what you offer to the same extent that a person without that disability can. So in a 
school setting the general principle is that you have to treat male and female, black and white, gay 
and straight pupils equally - but you may be required to treat disabled pupils differently... 
 

http://linkis.com/yorkshirepost.co.uk/ph5GF
http://linkis.com/yorkshirepost.co.uk/ph5GF
http://www.autism.org.uk/professionals/teachers/in-your-school/asperger.aspx
https://www.gov.uk/government/publications/equality-act-2010-advice-for-schools
https://www.gov.uk/government/publications/equality-act-2010-advice-for-schools


 
 

  

The NAS School Exclusions Service (England) offers advice and information to parents of children 
and young people on the autism spectrum on all aspects of school exclusion in England. This 
includes advice on informal (illegal) exclusions; fixed-period and permanent exclusions; how to 
challenge your child’s exclusion and what you can do if you are concerned that your child is at risk 
of exclusion. 
 

 Make an enquiry or request a phone appointment by emailing schoolexclusions@nas.org.uk 

 Phone 0808 800 4002. Leave a message on our answering service (free from landlines and 
most mobiles).  

 

Options 
 
Some positive steps that parent can take include: 

Requesting a meeting with the headteacher and/or SENCO to: 

 Discuss your priorities for your child in terms of thier autism needs, by using the 
Autism Education Trust (AET) parents’ guide: ‘Working together with your child’s 
school’, (available to download here).  

 Ask what steps the school has taken to avoid future exclusions (see above). You may 
like to contact the NAS Education Rights Service for further information on your 
child’s educational entitlements.  

 

 Ask what reasonable adjustments the school is currently making to its practices to 
avoid placing your child at a substantial disadvantage compared to their non-disabled 
peers.  

 

 Ask what reasonable adjustments the headteacher has made to the school’s 
behaviour policy to make allowance for your child’s disability related behaviour (see 
3.4, 3.6, 4.12 and 5.10 above) 

 

 Write to the governing body to express your views and concerns about the exclusion 
(make a written representation) 

 
Parents might be able to argue that the school’s treatment of their child amounts to disability 
discrimination: 
 

 A failure to make (sufficient) reasonable adjustments to its practices 

 A failure to make reasonable adjustments to its polices (the school’s behaviour policy) 

 Indirect disability discrimination (in this case applying a ‘blanket’ behaviour policy in the 
same way to all pupils, which has the effect of putting a group(s) of pupils who share a 
protected characteristic (disability) at a disadvantage. The headteacher is allowed to treat 
your child more favourably than non-disabled pupils). 

 Discrimination arising from disability (punishing your child for his disability related 
behaviour. Be aware however that when an autistic pupil is violent, this is not considered to 
be disability related behaviour for the purposes of the Equality Act 2010) 

 

http://www.autism.org.uk/services/helplines/school-exclusions.aspx
mailto:schoolexclusions@nas.org.uk
http://www.aettraininghubs.org.uk/parent-guide/working-together-with-your-childs-school/
http://www.autism.org.uk/services/helplines/Education-rights

